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The Commission on a Bill of Rights delivered its report to the
government in December. It did not offer a strong or unanimous
way forward.

On the central issue, seven of the commission’s nine members came
down in favour of a UK Bill of Rights. Such a bill would incorporate
and build on all of the UK'’s obligations under the European
Convention on Human Rights (ECHR), and would provide no less
protection than is contained in the current Human Rights Act and
the devolution settlements. Some of the majority also believed
that a UK Bill of Rights could define more clearly the scope of
some rights, and adjust the balance between different rights. The
most powerful arguments for a new constitutional instrument were
the lack of ownership by the public of the existing Human Rights
Act, and the opportunity which a UK Bill of Rights would offer to
provide greater protection against possible abuses of power.

The two members opposed to this conclusion — Helena Kennedy
QC and Prof Philippe Sands — felt that the time was not ripe for
a UK Bill of Rights, and the majority had failed to identify any
shortcomings in the Human Rights Act. They remained open

to a UK Bill of Rights, so long as it carried no risk of uncoupling
the UK from the ECHR. But they feared that one of the principal
arguments relied upon by the majority—public ownership of
rights—would be used to promote other aims, including the
diminution of rights, and a decoupling of the UK from the ECHR.

Devolution played a large part in the commission’s deliberations.
Any future debate on a UK Bill of Rights must involve the devolved
administrations, and respect the different political and legal traditions
in different parts of the UK. It should not interfere with the separate
development of a Northern Ireland Bill of Rights (required by the
Belfast Agreement, and the subject of protracted negotiation over
the last 10 years). It should also be sensitive to the different legal
tradition in Scotland, and issues raised in the independence debate.

The minority were concerned that a premature move to a UK Bill
of Rights would be contentious and possibly even dangerous, with
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Civil Service reform

Since the publication of the government’s plans for civil service reform
in June 2012 (noted in Monitor 52), there have been a number of
developments. Francis Maude, Minister for the Cabinet Office, has
continued to push for greater government involvement in the selection
and appointment of senior officials, citing the civil service’s apparent
inability to deliver on the government'’s policies.

Maude’s complaints about the civil service coincided with the
cancellation of the competition for the West Coast Mainline franchise

by the new Transport Secretary, Patrick McLoughlin, in October 2012.
McLoughlin stated that he had been forced to do this following the
discovery of mistakes made by officials in the tendering process.

A number of civil servants have since been suspended. An independent
report suggested a number of failings by officials, but also that
resources at the Department for Transport were stretched

as a result of the government’s spending review.

In November 2012, it was reported that No 10 had rejected the potential
appointment of David Kennedy, currently CEO of the climate change
committee, as Permanent Secretary of the Department of Energy and
Climate Change. This raised the possibility of political interference in civil
service appointments. And in late December, the performance targets of
Whitehall's permanent secretaries were published.

2012 ended in stalemate however, with the Civil Service Commission’s
response to Maude’s suggested reforms. The commission stated that
while Secretaries of State could be more involved in the appointment
process, they could not impose a candidate on a department as this
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against the government: perhaps indicating increased opposition and
assertiveness, and further pressure on conventions.

Three further unusual defeats occurred on 21 November, on the Justice
and Security Bill (over closed material procedures a.k.a. secret courts).
Only 12 Liberal Democrat peers supported the government (most of
them frontbenchers) while 57 voted against. Had a rebellion on this
scale occurred in the Commons, it would have been front-page news.
N.B. The Constitution Unit provides a breakdown of all government
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http://www.ucl.ac.uk/silva/constitution-unit/research/parliament/house-of-lords/lords-defeats
http://www.ucl.ac.uk/constitution-unit/publications/tabs/unit-publications/153.pdf
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The Electoral Commission has launched an inquiry into the elections,
and is due to report in January. This is only likely to compound the
negative assessment; the commission has already said that it disagreed
with several decisions taken by the government on the poll, notably not
providing a free mail shot to candidates and the highly unusual decision
for the Home Office to run its own public awareness campaign.

The elected commissioners look likely to experience difficult times ahead,
too. They only have until 31 January to submit their financial plan for the
year, as well as to lay out strategies for the Chief Constable. This very
short time-frame stems from the government’s decision to hold the poll in


http://constitution-unit.com/2012/11/26/women-bishops-should-parliament-intervene-2/
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be Catholic will not change. Further, the bill provides no relief for
all others not ‘in communion with’ Anglicanism. Other provisions
in the bill include the scrapping of male primogeniture and limiting
required sovereign approval for marriage to the next six people in
line to the throne only.

The government is determined to rush through the succession bill.
This may prevent immediate further parliamentary discussion but
will not close off continuing concerns about the Church’s role. It
remains to be seen how the course of that discussion will run.
Establishment reform may be best seen as a matter of securing
particular change when opportunity arises, rather than railing
against the concept as a whole.

NORTHERN IRELAND
Sectarian violence

The summer violence in Northern Ireland described in the last Monitor
got a whole lot worse in the intervening period.

The rioting was explained in the context of how devolution in Northern
Ireland, unlike in Scotland and Wales, had meant political involution
and inertia—a climate in which Northern Ireland’s sectarian ‘force field’
would repeatedly assert itself.

And so it did, with the murder in November by ‘dissident republican’
paramilitaries of a prison officer, David Black, on his way to work. The
following month, a decision by Belfast City Council to fly the Union flag
on 17 specified days rather than throughout the year—as is already the
case at Stormont—Iled to sustained rioting by ‘loyalist’ protesters.

Some features of this upsurge in violence were particularly troubling. Mr
Black’s murder was admitted by a new coalition of IRA splinters which,
in the summer, had told the Guardian it was constituting a ‘new’ IRA.
And as night followed night of riots against the city council decision,

it became evident that members of the second largest Protestant
paramilitary organisation, the Ulster Volunteer Force, were significantly
involved. Shots were fired at police, bullets having been sent through
the post to a number of politicians.

Members of the non-sectarian Alliance Party and the mainly Catholic
Social Democratic and Labour Party (SDLP) were targeted, with windows
broken at their homes and an Alliance office burnt. The main Protestant
party, the Democratic Unionist Party (DUP), supported by the smaller
Ulster Unionist Party, had escalated tensions by distributing 40,000
leaflets in predominantly Protestant East Belfast in the run-up to the vote,
attacking Alliance over its stance on flags.

Alliance now holds the balance of power in Belfast City Council, as
demographic changes in the city have seen the SDLP and the main
Catholic party, Sinn Féin (SF), marginally overtake their Protestant
counterparts—they had originally joined forces to demand the removal
of the Un|on ﬂag altogether before Alliance’s compromise amendment
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WALES
Silk Commission report

The most important development of the autumn was the publication of
the Silk Commission’s Part 1 report, on Welsh devolved finances and
‘financial accountability’. The cross-party commission’s unanimous
report recommended a package of fiscal devolution very similar to that
of the Calman Commission for Scotland: devolution of 10 ‘points’ of
income tax, and smaller land-related taxes including stamp duty, but not
corporation tax, VAT or national insurance. It proposes implementation
of this package by 2020. The commission also briefly noted the
relationship between ‘fair funding’ (which now means a ‘Barnett floor’ in
practical terms, not a full-blown needs assessment). This is also a key
Welsh government requirement, noted in an October joint statement of
progress on funding reform issued by the UK and Welsh governments.

There are two major differences between the Silk recommendations
and those of Calman and the Scotland Act 2012. First, there should be
a referendum before devolved income tax powers come into effect—a
key Labour requirement. Second, the devolved tax power should be
variable across all three tax rates, not move in lockstep across them as
in Scotland. That would increase devolved fiscal autonomy, and enable
the devolved government a measure of control over how regressive the
tax system was.

The UK government expects to respond formally to the Silk
recommendations in the spring. The October joint statement suggests
that the Welsh government is ready to reach a deal with the UK
government, provided ‘fair funding’ and a referendum are part of the
package for income tax powers, and there is a power to borrow for
capital projects too. Both it and the commission hope for a bill to go
before the present Parliament, without waiting for the Silk Commission’s
second report on devolving further functions. The key question is
therefore whether the UK government is willing to play ball.

Welsh government powers upheld

The first bill passed by the National Assembly after the March 2011

referendum—the rather technical Local Government Byelaws (Wales)

Bill—was upheld by the UK Supreme Court, following a reference by

the UK Attorney General concerned that it unlawfully interfered with UK

ministerial functions. By declaring that the bill’s interference was only

incidental or consequential, and so did not need the Secretary of State’s

consent, the Court made the legislative scheme in the Part 4 of the
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http://www.devolutionmatters.wordpress.com
http://www.devolutionmatters.wordpress.com

Monitor 53 | Constitution Unit Newsletter | February 2013 | ISSN 1465-4377 | Page 7

PEOPLE ON THE MOVE

John Lyon has retired as Parliamentary Commissioner for Standards,



http://www.publications.parliament.uk/pa/cm201213/cmselect/cmfaff/writev/643/m13.htm
http://www.constitution-unit.com
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